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May it please the Court

:

This is an appeal from the judgment of the District

Court of Alaska dismissing the bill now before the Court

for want of equity. The objections as to want of equity

in complainant's cause were urged both upon motion for

preliminary injunction and demurrer to the bill, the de-

murrer going specifically to this point.

The Court below sustained the objections and also sus-

tained the demurrer and entered judgment dismissing the

bill without prejudice to the maintenance by plaintiff of

an action at law.



I am somewhat in doubt as to whether or not upon

this appeal Your Honors must look to the bill

alone, or may look to the bill and affidavits used on

motion for preliminary injunction. This latter course

has been pursued by the appellant, and I will here follow

it ; for it shows a very strange state of affairs.

Looking to these affidavits Your Honors will learn that

on the 12th day of June, 1905, the Corson Gold Mining

ompany, an Arizona corporation, duly authorized the

execution of a lease to one of the defendants, to-wit, Web-

ster, of the mining claims here in controversy. Although

the complaint alleges that this lease was not authorized,

the affidavits filed by the complainant in his endeavor to

procure a preliminary injunction, show, on the contrary,

that the lease as executed by the officers of the corpora-

tion was fully authorized by the corporation.

Duplicate copies of the document appear to have been

sent to the defendant Webster. Webster thereafter ex

pressed a desire to have two slight changes made in the

language of the lease, and it also appears from the affi-

davits that these changes requested by Webster were sub-

mitted to the Corson Gold Mining Company, and further

that on the 20th day of September, 1905, the directors of

the Corson Gold Mining Company considered the pro-

posed verbal changes and voted to give Webster no rights

other than such as were conferred by the lease as then

signed by the company. Five days later, that is on the

25th of September, 1905, Webster executed to one of the

appellees a sub-lease or assignment of the entire term

granted to him by the Corson Gold Mining Company
lease of the properties here in controversy—that is, he

leased these specific properties to one of the defendants



for twenty years, (his full term). Gibson, the as-

signee or sub-lessee of Webster, transferred a portion of

his interest to Harding and "Waskey, and Gibson, Hard-

ing and Waskey, the appellees here, and the only persons

who have appeared in the action in the lower court, are

now in possession of this property pursuant to the as-

signment or sub-lease made by Webster on the 25th day

of September, 1905.

It appears that these defendants have entered into pos-

session, and as they were required by the terms of their

lease to protect the property, that they have done so and

paid off a lien of some $10,000.00 subsisting thereon, and

have also expended, in addition to the $10,000.00, some-

thing like $14,000.00 or $15,000.00 in development. Such

is the case of the defendants in possession as appears

from the affidavits filed herein.

The plaintiff's rights in the property are shown to have

arisen in the following manner:

After the 25th of September, (that is, after Webster

had executed the sub-lease here in question to the appel-

lees), Webster made two interlineations or erasures in the

lease sent to him and executed by the Corson Gold Mining

Company. One of the clauses of that lease provided

:

"And the said party of the second part hereby

agrees to pay off any and every claim, mortgage,

lien, attachment, or indebtedness of any kind or de-

scription which either one Johnston of Nome, Alaska,

or his assigns, now has or at any time ever had, or

may have, against this company, or its said proper-

ties: if said payment can legally be made and ac-

complished in the same way that the said company

might do in respect to the premises."



Webster struck out the words "or may have"
from this clause of the lease. This change seems

to me to be purely verbal and not to alter the substance

of the agreement. Surely, it was not intended by this

lease to make Webster liable for all causes of action which

might thereafter arise in favor of Johnson against the

company. The language was but universal language used

for the purpose of including all existing claims. No other

construction would be justifiable. It cannot be contended

that it was the intention of the parties to subject Webster

to the duty of paying all obligations which the mining

company might thereafter incur to one Johnson or his as-

signs. It seems clear from the context and other pro-

visions of the lease that this change was purely verbal

and did not affect the substance of the lease.

Another clause of the lease provided ''that said Web-

ster agrees to develop said properties, at his own ex-

pense, in good faith and to their fullest capacity. '

' Here

again Webster struck from the lease the words "their

fullest capacity," and inserted in place thereof "his

best ability."

It would seem doubtful whether or not a construction

would be given to the words stricken out different from

that of the words inserted. The lease was, by its terms, to

endure for twenty years, and if Webster was in a position

to operate the properties it would seem to make very little

difference whether he agreed to operate to his best ability

or to their fullest capacity. What was meant was that

he was to work them with reasonable diligence, and this

would have been the construction given to either phrase.

However this may be, these changes, such as they are,

were not made until after Webster had transferred to

the defendants in this action, his rights to the properties



in question acquired under the lease. This fact appears

affirmativel}' from the affidavits and is not negatived by

the pleading. It seems to me that such changes as were

made after the lease had been accepted are immaterial

and cannot effect these defendants, for it is a well

known rule of law that a lessee need not sign a lease for

the purpose of accepting the same. Any unequivocal act

by which he manifests his intention of availing himself of

the offer is itself clearly valid and binding. The sub-

lease to the appellees was such an unequivocal act, and I

believe it did bind Wesbter just as fully and completely

as though he had signed the lease. Surely he could not,

thereafter, by making unauthorized alterations or at-

tempting to disaffirm the contract, in any way waive

or impair the rights granted by his sub-lease.

Turning now to the manner in which plaintiff came

upon the scene, (for I have explained how the appellees

found themselves in possession of the property)

:

It appears that in the month of December the stockhold-

ers of the Corson Gold Mining Company held a meeting at

which they repudiated all that had been done by their

President in the matter of giving the lease to Webster.

It appears that at the time this meeting took place nego-

tiations were pending between the Corson Gold Mining

Company and plaintiff with a view of having plaintiff

procure possession of these very properties. For the

purpose of carrying out these negotiations, the Universal

Mining Company was organized on the first day of Janu-

ary, 1906, and a little later in the month, the Corson Gold

Mining Company conveyed to the Universal Mining Com-

pany all its interest in these properties. At this time,

and before any lease was made to plaintiff, plaintiff ap-
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pears to have armed himself with the affidavits used in

this action. After procuring affidavits of this character,

in advance of accepting any lease whatever, plaintiff

accepted, on the 10th day of May, 1906, a lease of the land

in controversy, executed by the Universal Mining Com-

pany. In other words, the plaintiff, between January

and May, 1906, occupied himself in procuring affi-

davits for use in the present action, and on the 10th day

of May, 1906, he purchased the present action and went to

Alaska for the jDurpose of instituting it. When he arrived

in Alaska he demanded possession of the property from

the appellees in possession. This demand was, of course,

refused. He did not then proceed to make demand upon

his lessor, the Universal Mining Company, but contented

himself with making a demand upon the President of

that corporation, who at the time appears to have been

in Nome. This person upon whom demand was made

appears by the bill to be a majority stockholder engaged

in the pleasing occupation of defrauding all the minority

stockholders of the corporation, and the plaintiff by a

general allegation accuses this President of conspiring

with the appellees for the purpose of continuing them in

possession of the property and thereby defrauding the

stockholders of his corporation. After making the de-

mand on this person, the plaintiff then institutes the pres-

ent action and the question brought here by the appeal is

this : Has the plaintiff purchased an action at law or an

action in equity?

I do not intend in this argument to speak at any length

upon the rules limiting the equity jurisdiction of federal

courts. It is sufficient to say that it is the settled doctrine

of this Court and of the United States Supreme Court,

(indeed I believe it is the settled doctrine throughout all



American courts,) that a bill in equity cannot be brought

for the puriDOse of recovering possession of real property.

In other words, when the plaintiff is out of possession

and the defendant is in possession of real property, claim-

ing the right of possession thereto, the question as to

whether the plaintiff's title or right to possession is su-

perior to that of the defendants, is a question which must

be tried in an action at law. The action of ejectment

antedates the existence of equity jurisdiction, and this

action has at all times been considered as sufficiently

providing for and protecting the rights of a person out of

possession of real property when asserted against one

in possession and claiming the right to such possession.

Courts of equity have extended their jurisdiction along

many lines, but, so far as I am aware, they have always

held that an action of ejectment was a complete and ade-

quate remedy for one out of possession when assert-

ing his right against one in possession of real property.

Of course, if the person in possession of the property is

engaged in wasting it or destroying it, equity will enter-

tain an action for the purpose of enjoining the commis-

sion of waste pending the maintenance of an action at law

for the purpose of determining the right to title or pos-

session, or both; but this equity jurisdiction is purely

ancillary, and the courts of equity have at all times re-

fused to allow questions properly triable in actions of

ejectment to be litigated before them, because it

was necessary or proper to restrain waste or destruction

of the property pending the hearing of the legal action.

This is well illustrated by the two decisions of the

United States Supreme Court in the two cases of Erk-

hardt vs. Boaro, and Boaro vs. Erkhardt, reported side
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by side in Vol. 113 of the United States Supreme Court

Reports at pages 527 and 537 respectively.

The decision of the Supreme Court of California in the

case of Eaggin vs. Kelly, 136 Cal., 481, also deals with

this question.

I have always understood it to be a well established

rule of equity jurisprudence that equity will take juris-

diction of a controversy relating to the title to real prop-

erty when both plaintiff and defendant are out of pos-

session, or plaintiff is in possession and defendant is out

of possession. The rule relative to cases in which both

parties are out of possession has been more or less

doubted, but it seems today to be established. Jurisdic-

tion, however, in this case is taken because the action of

ejectment would not lie. Further, there appears to be

one class of cases in which an action of ejectment might

be maintained and in which equity nevertheless takes

jurisdiction of the action. I refer to cases in which an

owner has executed a lease to a tenant and the tenant

has broken the covenants of his lease, thereby entitling

the landlord to recover possession. In such cases it has

been held that a court of equity will take jurisdiction, and

the action seems to have been treated as for the specific

performance by the tennant of a covenant to surrender

possession. In the Elevator Cases, Justice Miller said

:

**When either party lessor or lessee, claims that

acts have been done which render the continuing of

relations no longer proper, such party can go into

a court of equity, on general principles, and ask to

have the lease set aside, cancelled and annulled. In

that case the Court of equity sits holding the scales of

justice evenly balanced between the parties, and may



say that it believes that such acts have been done by

the lessee, for instance, as ought to determine the

agreement, and the court will declare the agreement

at an end, and set aside and annulled, and will make
such orders as seem proper and right. '

'

This decision seems to have been followed by one of

the Circuit Courts of Appeal in the case of the Big Six

Development Company, referred to in the brief. Yet

then one of the Justices (Mr. Justice Hook) dissented,

saying

:

"One effect of the decision is that, whenever a

court of equity may issue an injunction in aid of a

cause of action that is purely legal, it may for that

reason also draw to itself cognizance of the entire

controversy. I think that this is an inadmissable en-

largement of equitable jurisdiction. Kellar vs. Craig,

126 Fed. 630, C. C. A. 366. A lessor who claims that

his lessees in possession have forfeited the lease by

breach of condition subsequent has an adequate and

efficient remedy at law by notice and action for

wrongful detention. But if there is fear that, before

the remedy can be made effectual, the leased prop-

erty will be materially damaged by the lessees, he

may apply to a court of equity to restrain the threat-

ened damage pending his proceedings in the court of

law ; and thus may the rights of the lessor be fully se-

cured, consistently with the preservation by the

courts of their respective spheres of jurisdiction. '

'

I will not attempt to say whether the dissenting opin-

ion, or the opinion of the court in this case, lays down the

better rule of law, but one thing is certain and that is that

as between parties who sustain no contractual relation to
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each other, when the party out of possession desires to

prosecute an action against the party in possession of

real property, to recover possession thereof, no court of

equity has every entertained jurisdiction—either because

such relief as could be afforded by a temporary injunc-

tion was necessary, or because the plaintiff had seen fit to

pray for the cancellation of the instruments under which

defendant claimed, or to remove a cloud upon his title.

Such prayers when made by one out of possession add

nothing to the action, nor do they give to that which in

its essence is legal, an equitable character.

Of course the rule for which I contend—namely, that

where one out of possession brings an action against one

in possession for the purpose of recovering possession,

the action is an action at law pure and simple—presup-

poses that the plaintiff has a legal right of action; that

is, that plaintiff has a right to possession which could be

enforced by a court of law, and which is recognized by

rules of law, as distinguished from rules of equity ; for an

equitable title cannot be made the basis of an action of

ejectment.

Until a short time before I heard the argument of coun-

sel this morning, I was not aware that it was contended

that the title which plaintiff sought to enforce in the pres-

ent action was an equitable title. The briefs, apparently,

concede that plaintiff has a right of action at law to re-

cover possession but contend that such remedy is inade-

quate for reasons clearly untenable.

The theory that plaintiff did not have a right of action

at law to recover the land, was abandoned in the lower

court—at least so I judge from the briefs which I have

seen, purporting to be copies of those filed in that court

;
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but it was stated in argument this morning that an action

of ejectment does not afford plaintiff sufficient remedy,

because he has no immediate right of possession and he

cannot, therefore, go to law.

It seems to me that if plaintiff has no immediate right

of possession at law, he has no immediate right of pos-

session in equity. Certainly no equity subsists as be-

tween plaintiff and the defendants whom I represent, as

no contractual relation has ever existed between them.

Wlien one owes no duty to the other, each claiming cer-

tain real property pursuant to leases made by different

lessors, I am at a loss to see how plaintiff can have any

equitable right whatever against the defendants whom
I represent. As against these defendants, any rights

which he has must be purely legal. If this man has no

rights at law against the defendants in possession—and

such appears to be the contention of his attorney—clear-

ly he has no rights in equity, and if my opponent be cor-

rect in his contention, the result is not that he has an

equitable action for the recovery of possession of the

property, but that his remedy is at law or in equity not

against these appellees but against his own lessor. His in-

terest, if he be not entitled to immediate possession, is

nevertheless a legal interest—an interesse termini. It is

not an equitable interest or title. There is no privity of

any character between him and us. If his lessor has

really refused to give him possession of the property, or

has refused or failed, after demand, to institute proceed-

ings, then he may sue his lessor at law for damages, or

he may sue his lessor for specific performance, to compel

him to bring an action or suit at law against us, but

there is no relation of pri\4ty between him and ourselves,

such as will justify him in proceeding in equity against
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my clients who are in possession and asserting and

claiming legal title.

It is clear that as between his lessor and ourselves the

rights of his lessor were enforceable in an action at law

and in that form of action alone ; and how his lessor, hav-

ing only a legal right of action against us, could trans-

fer to him a right of action against us in equity is some-

thing which I cannot comprehend.

But the contention that plaintiff has no right of action

at law is not well founded.

In the case at bar, plaintiff has come into court setting

out his lease as an exhibit to his bill, and in his bill he

says:

"The plaintiff further alleges and shows unto

Your Honor that since the 1st day of July, 1906,

when the term of his lease began, he has sought a

peaceable entry upon said mining claims and prop-

erties embraced in said lease.
'

'

The allegations in the bill, therefore, show a present

subsisting right of possession ; but it is said that the lease

does not give such a right of possession.

The portion of the lease upon which this argument is

predicated is as follows

:

"It is also understood and agreed between the

parties hereto that the term of this lease shall be for

the period of two years beginning the 1st day of July,

1906, provided, however, that if for any reason said

party of the first part shall be unable or shall refuse

on said 1st day of July to deliver to the said second

party herein possession of said properties, as con-

templated in this lease, then, and in that case, such
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delay in delivery of possession shall not work an

abridgment in the term of this lease, but shall oper-

ate merely to defer the date of its commencement

until such date as possession may be delivered as

aforesaid."

It seems to me to be very clear that this provision of

the lease, properly construed, gives to plaintiff the im-

mediate right of possession upon the first day of July,

1906. Such is the expressed provision of the lease.

True, it is said, "provided, however, that if for any

reason said party of the first part shall be unable or shall

refuse on said first day of July to deliver to the party of

the second part herein possession of said properties, as

contemplated in this lease, then such delay in the delivery

of possession shall not work an abridgement in the term

of the lease, but shall operate merely to defer the date of

its commencement until such date as possession may be

delivered as aforesaid."

Now it is not alleged in the complaint that plaintiff's

lessor refused to give him posession, nor is it alleged that

plaintiff's lessor was unable to give him possession. True,

it appears that plaintiff is out of possession, and, as I

have already stated, the plaintiff in his bill alleges that

the term of his lease began on the first day of July. How-

ever, in my opinion, the true construction of the lease

amounts to this : The lease conveyed a right of posses-

sion upon the first day of July 1906 ; and the proviso that

in event the lessor was unable to, or refused to give the

lessee possession, this should not work an abridgement

of the lease but should operate to defer the commence-

ment of its term, was intended not to take away plain-

tiff's right of possession given by the prior language of
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the lease, but merely to secure to him a full two years of

actual enjoyment of the premises.

MR. JUSTICE HUNT. The full period of two years

was determined to be the term of enjoyment, no matter

when it commenced.

ME. WHEELER. That was the full term of enjoy-

ment, no matter, I say, when it commenced, but the right

to the possession and enjoyment of that property was

complete on the first day of July.

This is my interpretation of the instrument, and this

interpretation is fully borne out by the following clause,

which provides: "That the said lessor covenants and

agrees to use all reasonable endeavor and legal means to

put the lessee into possession of the premises above de-

scribed on the first day of July, 1906, or as soon there-

after as possible. '

'

The purpose of these provisions of the lease is clear

enough in ^dew of the law. A lessor is under no duty,

ordinarily, to put his lessee in possession of the land

if at the date of the commencement of the lease the land

is in possession of third parties, claiming without title.

In other words, if the lessor has conveyed to his lessee

the right of possession, his obligations do not require him
to recover the actual possession for him; this the lessee

must do himself. This doctrine is thoroughly settled by

the decisions. The lessee has the full right to maintain

an ejectment against a stranger but has no rights

against his lessor, and the occupation of the stranger

does not operate to extend the term of the lease.

In this case, however, the lease was given and taken

with the full knowledge that third parties, claiming in

hostility to the lessor, were in possession of the land, and
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if it be held that this lease does not give the plaintiff

the right to maintain ejectment, then it must be held that

this lease only gives him the right to sue his lessor to

compel performance of the covenant by which his lessor,

himself, agreed to maintain ejectment. This is all the

lessor agrees to do in the event which has occurred.

The lessee under this lease, in my opinion, had an elec-

tion either to maintain an ejectment himself, or to re-

quire his lessor to maintain ejectment; and it seems to me

the discussion is academic, for Your Honors will not, I

take it, allow the party to change his theory of the case

for the first time on argument in this court ; and, as I have

already said, if the appellant has no right of action at

law in ejectment, he certainly has no right of action in

equity against these defendants.

However, one having an interesse termini merely may
maintain ejectment, and it cannot be doubted but plain-

tiff had an immediate right of possession as against these

defendants on July 1st, the date of his right to enter and

obtain possession. The right of immediate possession is

in the plaintiff if the allegations of his bill are true, at

least as against these defendants. But if it could be

stated that he had no right of immediate possession as

against his lessor, and therefore none against these de-

fendants, that of itself would defeat the case, and under

any circumstances this action cannot be construed as an

action for specific performance as against the lessor, and

incidentally for the recovery of possession as against my
clients, for the bill is barren of averments essential to a

bill for specific performance.

The case of Couch vs. Turner, 17 Georgia, 489, shows

conclusively that plaintiff could maintain ejectment
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against us in the name of his lessor, and it is clear that

the rights derived by him under the lease executed by the

Universal Mining Company are sufficient to entitle him to

lay a demise.

In Couch vs. Turner, the Court said (at page 489)

:

"We recognize the general rule, as contended for

by counsel for plaintiff in error, namely: That a

person ought not to be made a lessor in ejectment,

who has no subsisting title or interest in the prem-

ises. There are exceptions, however, even to this

rule ; and under special circumstances, the Court will

permit the demises to be retained.

"We will willingly lend our aid to prevent one

man from robbing another of his land, by u^ing one

title of a third person, with whom he has no connec-

tion. But it will be time enough for the Court to in-

terfere, when, at the close of the testimony, this fact

is made apparent.

'^It frequently happens, that owing to some defect

in the chain of title, the plaintiff is unable to recover,

except by laying a demise in the name of some pre-

vious party. And this he should be permitted to do,

whenever it shall clearly appear that he has a bona

fide claim or pretension to the premises. Otherwise,

it would be both unreasonable and unjust to allow the

tenant to be disturbed."

There is, however, another objection equally fatal to

plaintiff's case. Even if his right which he seeks to en-

force be equitable, plaintiff has not here sought to perfect

his equitable title. On the contrary he seeks to enforce it

as a legal title, and it is definitely settled by the decisions
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of the Supreme Court of the United States that one hav-

ing an equitable title cannot go into equity and seek to en-

force his equitable title as a legal title without also seek-

ing to perfect his equitable title.

In Fussell vs. Gregg, 113 U. S., pages 554 and 555, this

rule was laid down, in that case, the Court said

:

"We think that the averments of the bill do not

entitle the plaintiff to relief. The case, as alleged, is

that she has an equitable estate in fee in the premises

in dispute, and that the defendants, except Gregg and

Kendrick, are in possession; in other words, are

naked trespassers."

This is undoubtedly the present contention of our op-

ponent.

The Court continues

:

"The theory of her bill seems to be that, because

she has an equitable title only, and for that reason

could not recover in an action at law, a court of

equity has jurisdiction in her case. But this is plainly

an error. * * * The plaintiff does not allege

that the defendants, who are in possession of the

premises, have the legal title, or that they obtained

possession under any person who had it. Nor does

she state facts which connects them with her equity. '

'

Assuming that our opponents have stated an equit-

able title, it is very clear that they have not stated facts

connecting us with their equity.

The Court continues

:

"They (the defendants) being mere trespassers,

in possession, she prays they may be turned out of,
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and she, who has only an equitable title, may be put
in possession. The relief prayed for is such as a court

of law is competent to grant, if the plaintiff's title

would justify it. But the plaintiff does not seek by
her hill to better her title. If all the relief asked for

were granted, she would still have an equitable title

only. The case is, therefore, an ejectment bill brought

on an equitable title. In these respects it is similar

to the bill in the case of Gait vs. Galloivay, 4 Pet. 322.

This was a bill in equity brought by the heirs of

James Gait for general and special relief against

Galloway, Baker, Patterson, and others, setting up

title to one thousand acres of land in the Virginia

Military District in Ohio, based upon an entry and

survey in the name of James Gait. Baker and Pat-

terson were in possession of 600 acres of the land,

claiming title in the name of Gait. The Court found

that Baker and Patterson had no title to the lands

held by them, and upon this state of the case said:
'

' These occupants can be considered in no other light

by the Court than as intruders; and the remedy

against them is at law and not in chancery. No de-

cree could be made against them, unless it be that

they should deliver possession of the premises; and

to obtain this the action of ejectment is the appropri-

ate remedy." This decision is in point and shows the

bill to be without equity as to those of the defendants

who are in possession. Their possession is good

against all the ivorld except the true oivner. As the

bill asserts no equity against them, they have the

right to stand on their possession until compelled to

yield to the true title, and to demand a trial by jury

of the question whether the plaintiff has the true title.

The plaintiff cannot deprive them of that right by
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neglecting to acquire the legal title, and upon the

ground of her equitable title, ask the aid of a court

of equity. She can turn the defendants out of pos-

session only upon the strength of the legal title,

which she must first acc[uire. Having done this, a

court of law is the proper form in uhich to bring her

suit."

If we assume that the contentious made by my oppon-

ent in argument are correct, then, as stated in the case

just quoted, the bill in the present proceeding is an eject-

ment bill brought in equity and based upon an equitable

title, and in this proceeding the plaintiff does not even

attempt to perfect his equity. As against us he has no

equity and the action cannot be maintained.

The case from which I have just read, shows conclu-

sively that our right to trial by jury cannot be defeated

by plaintiff attempting to maintain an action upon his

so-called equitable title.

True, the present bill contains certain prayers for

equitable relief, but this equitable relief is of a character

to which plaintiff is entitled only in the event that he has

perfected his legal title and has acquired possession of

the property.

Being out of possession he cannot as against us who

are in possession, remove a cloud from his equitable title

in this proceeding merely because he has neglected to

acquire the legal title.

Each argument which plaintiff advances against his

legal title goes to show not that the plaintiff has a right

of action in equity against us, but that this action is at

law or in equity against his lessor. Whatever equity he
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has subsists as between himself and his lessor alone. As

against us he must show a legal title, if he would take

away from us the possession which we have.

The allegations in the bill as to conspiracy are but

vague and glittering generalities. They do not allege

that my clients have done anything in pursuance of any

conspiracy, nor that my clients have conspired with the

Universal Mining Company, or any other person. Such

an allegation would on the face of it be an absurdity, for

the bill shows that our possession and claim of possession

antedates all rights of the plaintiff in the land.

This possession plaintiff seeks to take away from us

without a trial by jury, and as plaintiff has no subsisting

equities against us, this cannot be done.

If plaintiff's title be equitable, then he must perfect his

equitable title before he can proceed against us, and when

he has perfected his equitable title, then he may maintain

an action of ejectment against us.

This is the full measure of his rights, provided his

title be equitable, but, as I have already said, I am at a

loss to understand how plaintiff's lessor having a legal

title, and a legal right of action at law, can by the execu-

tion of this lease have passed to his lessee an equitable

right of action against us.


